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t 31iilllql.§l, ~5'1GlilllG- 380015.

i..wice=IKER..,,,=Ta
~ ~ srr?gr in : Order-In-Appeal No.: AHM-EXCUS-003-APP-205-16-17

fit<il,, D~te 23.01.2017 "'1'fi ffl <ol i'ITTt<lr Date of Issue ~ d'4 ) '.)r
~ 311T!J'cfff . ~ (3ltfrc;r-l ) ~~~ ~i'P-I&I&I& ffiT i:rrfur
Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad ·== .
-----=--,--®WRf~~~. 31~•:IGl&l&-111 3ll~<R1IC'l<-I ffiT '1fRT ~~'ff _--~: · ~~

Arising out of Order-in-Original No AHM-STX-003-ADC-021-13 dated 25.04.2013 Issued by: Additional
Cqmmissioner, Central Excise, Din: Mehsana, A'bad-111. ·

6

~cflwt>df I~ ct>T "IJ1=f ~ -qm Name & Address of The Appellants/Respondents

M/s. Bharat Sanchar Nigam Ltd.

~~~~~~ st a,faUfa qi@art at sr@ha Rf=Ra Tar "flcl7aT %:-
' Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

fl zyca,UT grcvi ara 3fl#tu mrnf@raw at r9e
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

.. fa#ta 31f@/Pru,1994 #t err es 3iafa 3r4la at fr au c#l' \jff "flcITTfr:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a 2ti; fl it zrec, sq zca vi aa 3fl#hr =nrznf@ear 3it.2o, =q 2ea Ru€Ga

cfjl-Cjj'3U-5, ~ .=JTR', 3t5'1GlilllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani ,Nagar, New Mental Hospital Compound, Ahmadabad - 380 016.

(ii) 3r9Rt; +muff@au at fa4r 3re)fz1, 1994 #t er 8 («) # aifa 3rfrc
hara Pr+raft, 1994 a fr 9(1)~ aiaf faeifRa aTf ~--t'r- 5 lf 'El'R m=a-m lf c#l' \jff

"raft gis mer Ga m2gr # fez 3r4la al n{ al ua ufk# Rt aR;
(6r a as mtuf if) 3Tf'< mer fGu enurnf@raw a1 rqqt Per &, aei #f
t1141J1Plcfi ar-5r ~ cB ;:.;q1ii4"1a cf> er1a «fhzR # a aif4a a rr aT lf 'Glm~ c#t
mir , ans at mir st aura mar mfr u 5 r z,G a % a<i nu; 1ooo/- pl #ft
6l<fr I ui ?aa at ir, anus #t WT 3lR 'i;iiTllZJT ·TIT if+T;5 al4 UT 50 Gal4 m at ug

• 5000 /-m~ 6l<fr I wet ara 6t ni, nu #t WT 3lR 'i;iiTllZJT ·rzT if T; 50 lg UT
Ura srat & asiu; 100oo/- #h 3ft ztfl
(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994

. and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
' and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where _the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public

, Sector .Bank of the place where the bench of Tribunal is situated. '----
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(iii) ~~.1994 c#i" 'illxf 86 c#i" '3'9"-'illxf (2-C:) cff 3@1ffi ~~ Pt<l•Mc-fl, 1994 cff ~ 9 (2-C:) cff
3Rfltr~ ~ ~:tr.1 # c#i" Gt #ft vi 5a Err 3rga, ta ar yea/ srga, #at snr zgee
(311frc;r) cff ~ c#i" >ITTlm ( ~ ~ wnfum mTI Nlfr) 3ik 3nga /errs nrgi 3era q 3nlgai, tr sa gee,
aft#ta nrnif@erasvwrat om2eaa a fer ha g#t qi ha aa yea ate/ sga, #ta sr zyeqI
'i:nfur~cfil" >ifcr~m-.fil

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of

s which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs I
• Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zreriif@era urarca zycn anf@fr, 197s #t raf r~-1 cff 3ta.fu" frimfm fc))i:: ~ ~ ~ i::"cf
err IT[erant a sm?gr 6t >lffr 'CR "'<ii 6.50/- trn' cf;T .-lll-UIC1ll ~~"WIT~ 'tll1%i:: I

• 2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. fir zrca, UTT« zyc vi hara sr9#tr qarfraw (arff@f@e) Ruma<t, 4es2 i uffa vi arr if@er mcai
CJ51 t1falfcla ffl cf@~ c#i" 3TR 'lfi &!Ff~ fci;m \JITdl ~ I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs,_Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr era, #4tr sen areavi hara ar4l#tr uf@aswr (ta h ,;rfff 3itfim # mrnaij a4tr 3ena area.:, .:, .:,

3rf@0fG4, &&gg Rt urr 34 h 3iaa faeries-) 3rf@0fer# 2ev(sg #tviz 9) Raia: ·€.e.2sg st #r
fa4hr arferferr , r&&g frura3iafr tarsat sfrarrsra{, aarffaa #r areq-ufrsirscar3rerarf&,
il'Q@fcl;'.~mut-3kr'ara-aimcfi'r.;rrarcrra\' arqfara~~~~~~~ai'~

±ctr5era eravi tarsasiaaair far arr era fer sn@?
(il um 11 it t- 3kr'ara~~
(ii) rlz sam r t a sa fr
(iiil ~ -aim ~;q111at>tl t- fil<m' 6 t- 3kr'ara ~ ~

_. 3m7atarf zrg fagrurhvane fa#hr ct. 2) 3rf@1fr+, 2014 t- 31cau&fat3rfl#hrqf@rat #Har
"

; fcrmmfial'~~Ver ~<ffi'm-J:aiffetn-TI

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~ s.dwR me.gr3hr #sf3rilrqfraur a var szi srca 3rzrar rca zaT qt1s Rta1Ra ~ 'ffi'wr fcl;v -anr
I . -- .:, .:,\~t- 10% aprarar tR" sit srzi 3aa av fa1fazaa:os t- 10% aprarar tR" cfi'r -.;rr~~I
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance Q
Act, ·1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) · amount payable under Rule 6 of the Cenvat Credit Rules.
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F.No.V2(TS)13/STC-II/16-17

ORODER-IN-APPEAL

This appeal has been filed by Mis Bharat SancharNigam Limited, Palanpur, Gujarat

(for brevity-'the appellant") along with application for condonation of delay in filing of appeal,

against order-in-original No.AHM-STX-003-ADC-021-13 dated 25.04.2013 (hereinafter

referred to as "impugned order'') passed by the Additional Commissioner of Central Excise,

Ahmedabad-111 (hereinafter referred to as 'the adjudicating authority").

2. The facts of the case is that during the course of audit of the records of the appellant,

it was noticed that "input service credit" amounting to Rs.32,84,645/- were transferred to the

appellant by BSNL Circle Office, Khanpur, Ahmedabad, an unregistered assessee under

Section 69 of the Finance Act, 1994 through invalid and improper Cenvat Credit document, .

during 2006-07 to 2012-13. Therefore, a show cause notice dated 16.10.2012 was issued to

the appellant for demanding the said Cenvat Credit wrongly availed with interest and

imposition of penalty under Section 78 of the Finance Act. The adjudicating authority has

confirmed the allegation made in the show cause notice, by confirming the demand with

interest and imposition of penalty equal to the demand of service tax.

3. Being aggrieved, the appellant has filed the present appeal along with application for

condonation delay in filing on the grounds that BSNL Khanpur circle office is the only

coordinating office between BSNL (western project) and the service provider and therefore,

the adjudicating authority has erred in holding that neither BSNL western project nor BSNL

Khanpur office have not obtained service tax registration as ISO; that vide OIO No.AHD-03

ADC-027-13 dated 28.06.2013, issued by the Additional Commissioner, Ahmedabad-I11 has

dropped the same proceedings against BSNL Nadiad; that the appellant had made

representation for re-considering their case in view of order dated 28.06.2013 but the same

was. not considered. The appellant has filed application for condonation of delay in filing of

appeal on the grounds that they were waiting for legal opinion against the impugned order

for further proceedings; that meanwhile, they received order dated 28.06.2013 issued by the

Additional Commissioner, by dropping proceedings in a similar issue pertaining to BSNL

Nadiad, therefore, the appellant was under bonafide belief that no appeal need not to be

filed against the impugned order; that the appellant further made an application dated

20.08.2014 to the authority to withdraw the direction of impugned order which was not

considered. In view of above reason and circumstances they could not file the appeal in the

stipulated period.

3. Personal hearing in the matter was held on 09.01.2017 and Shri Chirag Patel,

Chartered Accountant appeared on behalf of the appellant. He reiterated the grounds of

appeal.

4. I have considered the facts of the case and submissions made by the appellant in

the appeal memorandum as well as in the application for condonation of delay.

5. At the outset, I observe that the appellant has filed the instant appeal under Section

85 of the Finance Act, 1994 on 09.05.2016 against the impugned order received by them on

08.05.2013 i.e with a delay of almost three years.
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6. Section 85 of the Finance Act, 1994 stipulates that:

(1) Any person aggrieved by any decision or order passed by an adjudicating authority ·
subordinate to the Principal Commissioner of Central Excise or Commissioner of Central
Excise may appeal to the Commissioner of Central Excise (Appeals).
(2) . .
(3) An appeal shall be presented within three months from the date of receipt of the decision
or order of such adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent of the
President:
Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months, allow it to be presented within a further period of three months

In the instant case, the appellant has filed the appeal with a delay of almost three years. As

per provisions of above section, the appellant is required to file the appeal within a period. of

sixty days from the date of the communication of the impugned order and the Commissioner

(Appeals) is empowered to condone the delay in filing of appeal for a further period of thirty

days. The delay in filing of appeal taken place in the instant case is beyond the prescribed

period empowered to the Commissioner (Appeals), the install appeal is required to be

dismissed as non maintainable in terms of Section ibid without going into the merit of the

case. Accordingly, I do so.

7. Further, I observe that as per Section 35 F of the Central Excise Act, 1944, made

applicable to Service Tax provisions, vide Section 83 of the Finance Act, the Commissioner

(Appeals) shall not entertain any appeal, unless the appellant has deposited seven and a ·
half per cent of the duty demanded or penalty imposed or both, in pursuance of a decision

or an order passed by an officer of Central Excise lower in rank than the Commissioner of

Central Excise;

In the instant case, I also observe that the appellant has not deposited any amount as

prescribed in the section ibid. In this context also, the appeal filed by the appellant is non

maintainable.
8. In view of above discussion, the appeal filed by the appellant is rejected as time

barred/ dismissed as non-maintainable. The appeal stands disposed of in above terms.

an372
(35mm7 gin)

3Tr (3r4er -I)
Date:201/2017

Attested

1.+.o.e5°
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.
To
M/s Bharat Sanchar Nigam Ltd
O/o the GMTD, BSNL,
Palanpur, Dist. Banaskantha,

0

0
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Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-111
3. The Additional Commissioner, Central Excise (System), Ahmedabad-111
~1/The Assistant Commissioner, Central Excise, Mehsana Division.
a. Guard file.

6. P.A.
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